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Mental Capacity Act 2005



The five principles of the MCA

1. Presumption of mental capacity

2. A person should not be treated as lacking mental capacity unless ‘all 
practicable steps’ have been taken to help the person to make a 
decision

3. A person should not be treated as lacking mental capacity simply 
because they have made an unwise decision

4. Decisions made on behalf of a person who lacks mental capacity 
should be made in their best interests

5. Best interests decision makers should consider options that are 
least restrictive of the person’s rights and freedom of action



What is mental capacity?

The diagnostic threshold

• A person lacks mental capacity if they are ‘unable to make decision’ 
because of ‘an impairment or disturbance in the functioning of the mind or 
brain

The ‘functional’ or ‘cognitive’ test

• A person is ‘unable to make a decision’ if, at the relevant time, they are 
unable:

a) to understand the information relevant to the decision, 
b) to retain that information,
c) to use or weigh that information as part of the process of making the decision, or
d) to communicate his decision (whether by talking, using sign language or any other 

means). 



Support and non-discrimination

Non-discrimination

s2(3) A lack of capacity cannot be established merely by reference to–

(a) a person's age or appearance, or
(b) a condition of his, or an aspect of his behaviour, which might lead others to 
make unjustifed assumptions about his capacity. 

Support

s1(3) A person should not be treated as lacking mental capacity unless ‘all 
practicable steps’ have been taken to help the person to make a decision.

s1(2) A person is not to be regarded as unable to understand the information 
relevant to a decision if he is able to understand an explanation of it given to him in 
a way that is appropriate to his circumstances (using simple language, visual aids or 
any other means). 



The support principle in practice

• Evidence to the House of Lords Committee on the MCA indicates the 
‘support principle’ is not being applied in practice

• Families who routinely support a person to make decisions report being 
excluded from decision making and capacity assessment

• Support only rarely appears in Court of Protection case law. 

• Tentative steps toward ‘supported decision making’ in social care policy

• Health focuses on ‘consent’ taking, with some information on use of aids or 
involvement of others (e.g. GMC guidance)

• No overarching framework for supported decision-making in the UK, but 
recommended by the Law Commission (2017)

• Limited empirical evidence on supported decision making



The Support principle - challenges

• At law, decisions are linked to rights to self-determination (freedom 
from interference) and legal responsibilities and liabilities (e.g. 
contracts, criminal acts, etc)

• When should a ‘supported decision’ be recognised as authentically 
the person’s own? 

• What is the difference between ‘support’ and ‘undue influence’?

• What legal responsibilities should be attached to supporters?

• Do we need regulatory structures and safeguards for support?



Supported decision making as a 
human right



UN Convention on the Rights of Persons 
with Disabilities

• Developed in response to the ‘invisibility’ of disabled people under 
existing international human rights law

• Very high levels of participation by disabled people and disability 
organisations during the negotiations (‘nothing about us without us’)

• Adopted by the United Nations in 2006. Signed (2007) and ratified 
(2009) by the UK.

• An important and growing influence on UK law and policy



Article 12 CRPD: Equal recognition before 
the law

1. States parties reaffirm that persons with disabilities have the right to 
recognition everywhere as persons before the law.

2. States parties shall recognize that persons with disabilities enjoy 
legal capacity on an equal basis with others in all aspects of life.

3. States parties shall take appropriate measures to provide access by 
persons with disabilities to the support they may require in exercising 
their legal capacity.



Article 12 CRPD: Equal recognition before 
the law

4. States parties shall ensure that all measures that relate to the 
exercise of legal capacity provide for appropriate and effective 
safeguards to prevent abuse in accordance with international human 
rights law. Such safeguards shall ensure that measures relating to the 
exercise of legal capacity respect the rights, will and preferences of 
the person, are free of conflict of interest and undue influence, are 
proportional and tailored to the person's circumstances, apply for the 
shortest time possible and are subject to regular review by a 
competent, independent and impartial authority or judicial body. The 
safeguards shall be proportional to the degree to which such measures 
affect the person's rights and interests.



Universal Legal Capacity

CRPD Committee’s General Comment No 1 (2014)

- Replace regimes of ‘substitute decision making’ with ‘supported decision 
making’

- Restrictions on legal capacity on the basis of mental capacity are 
discriminatory

- A wide range of supports may be necessary to support the exercise of legal 
capacity

- All supports should be based on a person’s will and preferences, and 
support should be provided by trusted individuals chosen by the person

- Best interests decisions are substitute decisions, decisions based on the 
person’s will and preferences are supported decisions



Mental capacity and legal capacity

Legal capacity

• The ability to perform legal acts 
(e.g. entering into contracts, giving 
and refusing consent)

• Has civil and criminal dimensions

• Not all humans have legal capacity 
(e.g. chattel slavery) and not all 
entities with legal capacity are 
humans (e.g. corporations, 
animals, ‘Mother Earth’)

Mental capacity

• Putative psychological abilities to 
make a decision

• May be assessed globally, in 
terms of the outcome (is it 
‘reasonable’ or wise?) or 
‘functionally’ as under the MCA

• A typical pre-requisite for the 
exercise of legal capacity under 
guardianship laws



CRPD critique of ‘mental capacity’

‘Mental capacity refers to the decision-making skills of a person, which 
naturally vary from one person to another and may be different for a 
given person depending on many factors, including environmental and 
social factors… Article 12 of the Convention on the Rights of Persons 
with Disabilities, however, makes it clear that “unsoundness of mind” 
and other discriminatory labels are not legitimate reasons for the 
denial of legal capacity… perceived or actual deficits in mental 
capacity must not be used as justification for denying legal capacity.’

CRPD Committee, General Comment No 1 (2014)



CRPD critique of ‘mental capacity’

‘The concept of mental capacity is highly controversial in and of itself. 
Mental capacity is not, as is commonly presented, an objective, 
scientific and naturally occurring phenomenon. Mental capacity is 
contingent on social and political contexts, as are the disciplines, 
professions and practices which play a dominant role in assessing 
mental capacity.’

CRPD Committee, General Comment No 1 (2014)



Differences between CRPD and 
MCA approaches to support



Goal of supported decision making

Convention on the Rights of Persons 
with Disabilities

• To enable a person to exercise 
legal capacity in accordance with 
their will and preferences. 

Mental Capacity Act 2005

• To take ‘all practicable steps’ to 
enhance a person’s ability to 
satisfy the functional criteria for 
mental capacity.



Who provides support?

Convention on the Rights of Persons 
with Disabilities

• Someone the individual to be 
supported trusts and has chosen 
(or would have been likely to 
choose if able to)

• May provides support across a 
long period of time and in a 
wide range of decisions.  

• May well be a family member or 
close friend.

Mental Capacity Act 2005

• Whoever is legally responsible for 
the assessment of mental capacity.  

• Often different people for different 
decisions

• May not know the person well or 
have a relationship of trust

• Can involve third parties such as 
friends or family, but no statutory 
right to assistance from third 
parties chosen by the individual



How should the person be supported?

Convention on the Rights of Persons 
with Disabilities

• The provision of support must 
be based on a person’s will and 
preferences

• Support must never be imposed 
against a person’s will.

• Free from undue influence

• Safeguards against conflicts of 
interest, exploitation and abuse

Mental Capacity Act 2005

• Provide information in a way 
that is appropriate for the 
person

• No guidelines on the person’s 
preferred support arrangements

• Case law indicates support may 
be imposed against a person’s 
will



Recognition of chosen ‘support 
relationships’

Convention on the Rights of Persons 
with Disabilities

• A person should be able to 
nominate one or more third 
parties as a designated ‘support 
person’, to assist in accessing 
information, making decisions 
and ensuring they are 
implemented. 

• Several jurisdictions have 
implemented legislation 
facilitating this

Mental Capacity Act 2005

• No provision for named support 
persons outside of LPAs

• Law Commission has proposed a 
power to make regulations to 
provide formal recognition of 
support persons chosen by the 
individual



Supporting decisions under the 
Mental Capacity Act 2005



Maximising CRPD Compliance within the 
MCA environment

1. Reasonable accommodations – how can we use equalities legislation to 
enhance the overall ecosystem of supported decision making for disabled 
people, in accessing any goods and services and participating in the 
community?

2. Are there other services that could enhance decision making (e.g. speech 
and language therapy, psychotherapy or CBT, family therapy)?

3. Building and recognising relationships of trust will facilitate supported 
decision making. This may take time, and relies strongly on continuity of 
care and good working relationships between practitioners and the 
friends and family of the person.

4. Find out how the person wants to be helped, and who they want to help 
them. Consider a written support agreement.  



Maximising CRPD Compliance within the 
MCA environment

5. Understanding and communication are a two way street. Are the 
skills of the assessor sufficient to help the individual make 
decisions?

6. Is there a sufficient relationship of trusts between the capacity 
assessor and the individual to help them express choices and 
explain their decisions?

7. If a ‘best interests’ decision is unavoidable, how far can you go to 
ensuring it meets with the person’s wishes, feelings, values and 
beliefs? If these are unclear, what evidence can you gather to arrive 
at a ‘best interpretation’ of what they would have wanted? 



Good practice example: LBX v K, L, M 
[2013] EWHC 3230 (Fam)

• CoP rejected capacity assessment by psychiatrist that failed to use 
‘tangible techniques’ to assist understanding

• Instead commissioned a social worker to assess capacity

• She spent three days with the individual, building a relationship with 
them, and exploring his wishes and feelings

• Used pre-prepared picture aids to support understanding and to 
assist in communicating preferences

• Included pictures of accommodation options, individuals, contact 
arrangements, emotions



Studies of supported decision 
making



Larkin and Hutton (2017)

• Systematic review and meta-analysis of factors that help or hinder 
treatment decision-making capacity in psychosis

• Much is known about relationship between decision making capacity 
and symptoms and clinical variable, far less about effective and 
acceptable psychological interventions to support capacity.

• Better capacity associated with better insight, better metacognitive 
ability, higher anxiety and lower perceived coercion.

• Interventions leading to improved decision making capacity included 
in-patient care, information simplification, shared decision-making 
and metacognitive training



Pathare and Shields (2012)

• Paucity of research on supported decision making, most research is on 
shared decision making

• Most research has been on the medical domain, particularly treatment 
decisions

• Some studies indicate people want support across many areas of their life

• People with mental illnesses have a higher desire for supported decision 
making than others in general medicine, but there is still individual 
variation

• There are cultural differences in desire for supported decision making
Soumitra Pathare and L S Shields, ‘Supported Decision-Making for Persons with Mental Illness: A Review’, (2001) 34(2) Public Health Reviews 1-40.



Kohn and Blumenthal (2013)

• Limited empirical research on supported decision making

• Little demographic information about who uses supported decision 
making. Existing evidence suggests arrangements are more likely to be 
used by younger people.

• Little demographic information about supporters, but available evidence 
suggests people often choose family or friends

• Little known about the process of supported decision making, or the 
outcomes

• Further research needed, particularly on the possibility of coercion or 
undue influence

Nina A Kohn and Jeremy A Blumenthal, ‘A critical assessment of supported decision-making for persons aging with intellectual disabilities’ (2013) 7 
Disability & Health Journal S40–S43.



Davidson et al (2016)

• Varying levels of interest among potential users of supported decision-making

• Some evidence that supported decision-making schemes increased users’ 
decision-making skills, confidence, community engagement with community and 
sense of control over their own lives

• Several studies indicated that ‘implementing SDM is not a simple process, it takes 
time and resources and may require a shift in attitudes of some care providers 
and in some service users themselves’

• Efficacy of support for decision-making is highly dependent on the way in which 
supporters listen to people and present choices and information

• Despite limited empirical evidence, there are moral reasons to promote practices 
and research around supported decision making

Gavin Davidson et al,  ‘An international comparison of legal frameworks for supported and substitute decision-making in mental health 
services’ (2016) 44 (January–February) International Journal of Law and Psychiatry 30 – 40



Other domestic studies

• JRF (2012) emphasises the importance of building trust in enhancing 
the ‘decision ecology’ for older people making decisions about care. It 
cites risk aversion and blame culture as harmful to trust and 
recommends using narrative approaches to develop trust.

• The VIPER project (2012) found that young disabled people are often 
denied opportunities to make decisions, and their parents and 
professionals often dominate decision making. This means they lack 
skills and confidence in making decisions which creates a ‘vicious 
cycle’ so they are denied further opportunities to make decisions in 
the future.



Weak evidence base?

• Systematic reviews have raised concerns about a lack of evidence of 
the risks and benefits of supported decision making

• However, authors also highlight a comparable lack of evidence about 
the risks and benefits of guardianship laws

• The USA-based National Resource Center for Supported Decision-
Making and Syracuse University have begun a five-year longitudinal 
project to examine whether there is a causal link between supported 
decision-making and increased self-determination: 
http://www.supporteddecisionmaking.org/news/burton-blatt-
institute-receives-25-million-national-institute-disability-
independent-living-and

http://www.supporteddecisionmaking.org/news/burton-blatt-institute-receives-25-million-national-institute-disability-independent-living-and


Case studies



South Australia Support Pilot

• Established by the Public Advocate in South Australia to explore viable 
alternatives to guardianship

• Facilitated by Cher Nicholson

• Participants had acquired brain injuries or learning disabilities

• Participants chose a trusted support person from among family or 
friends

• They created written support agreements specifying what areas they 
wanted support in and how they wanted to be supported

• Evaluations indicated improved confidence and wellbeing, and the 
scheme provided a viable alternative to guardianship



Personal Ombuds (Sweden)

• Scheme established by mental health service users, funded by Municipality 
of Skane

• ‘Personal Ombuds’ are professionals (social workers, lawyers, etc) working 
independently of mental health and other services

• There are no formalities for referrals. Written records are kept by the 
client. POs do not have offices, or office hours.

• POs work 100% to their clients commission. This often involves listening 
and talking for several months to build trust, before ‘problems’ are tackled.

• Evaluations found that the PO scheme enhanced meaningful occupations, 
social contacts and reductions in symptoms of psychiatric illness, as well as 
overall savings to health and welfare services.



Supported decision making: A 
research agenda



Mental capacity assessment

• Many studies on inter-rater reliability for medical treatment decisions, 
assessed by psychiatrists – what about other types of decisions, and other 
assessors?

• How can we appraise the validity of mental capacity assessment?

• Environmental influences on mental capacity assessment outcomes (e.g. 
setting, time of day)?

• Relational influences on mental capacity assessment outcomes (e.g. 
relationship with assessor, perception of coercion, assistance from a 
advocates/supporters etc)?

• What is actually going on in interactional terms during a mental capacity 
assessment?



Support

• Developing the evidence base for aids and practical steps that 
professionals can take to assist with making decisions in key areas 
(e.g. finance, medical treatment, care planning, relationships, sex, 
etc)

• Developing the evidence base for interventions that build capacity 
over time – such as developing and recognising support relationships, 
skills development, or even therapeutic interventions.

• What would a lifecourse approach to supporting legal capacity look 
like? 

• What would a public health approach to supporting legal capacity 
look like?
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